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PREFACE 


On February 19, 1968, Judge J. Skelly Wright 
granted the motion of ex-Superintendent of Schools 
Carl Hansen, and others, to intervene in the case of 
Hobson v. Hansen, 269 F. Supp. 401 (D.D.C., June 19, 
1967) (hereinafter cited as "Hobson'"'), in order to ap- 
peal the judge's landmark decision. The purpose of 
this Report is to analyze and evaluate Judge Wright's 
decision and to make recommendations respecting the 
possible participation of the National Capital Area 
Civil Liberties Defense and Education Fund as amicus 


curiae on the appeal. 
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INTRODUCTION AND SUMMARY 


Unquestionably, the Negro ghetto is society's most 
urgent domestic problem. Public school education lies near 
the center of the urban crisis, either in the sense of its 
cause, i.e., that inferior education produces the slums, or 
its solution, i.e., that quality education can eliminate them. 
And Washington's inner city schools, whose students are almost 
all Negro, have undoubtedly been as bad as their counterparts 
elsewhere. In Hobson v. Hansen, Judge Wright decreed specific 
changes for Washington's schools which almost certainly marked 
a significant if quite limited upturn in the quality of 
education these schools afford. Quite apart from its legal 
holdings, what Hobson symbolically stands for, by virtue of 
the circumstances of its issuance and tenor of its language, 
is this community's commitment to the project of radically 

Ly 

improving Washington's public schools. A reversal of 
Hobson by the Court of Appeals would tend to demoralize this 
Ly , 

From a Susan Jacoby column in the Post last July: 

"The significance of the Wright decree, which some 

local leaders seem to have missed, is that it gives 

the school system a mandate for change for the 

first time. . .The Wright decision could have been 

implemented without the Passow report but the 

Passow report would have been extremely difficult 


to implement without the Wright decision." 
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movement, while affirmance on appeal would have a welcome 
revitalizing inflwence. The Fund's preference for the 
latter course is clear. 

As for the evaluation of Hobson as a legal docu- 
ment, the most viable starting point is Professor Black's 
recent dictum: 

(i)f£ justice is the business of the law, 

then, easily and by far, the first item 

on our law's agenda is and always ought 

to have been the use of every resource 

and technique of the law to deal with 

racism. Black, Forward, 81 Harv. L. Rev. 

69-70 (1967). 

This pronouncement should not be interpreted as an invitation 
to promiscuous and soft-headed legal reasoning. It does 
suggest that a case like Hobson be evaluated with the aid of 
critical sympathy. The issues which the Fund should accord- 
ingly consider with respect to the Hobson decision are: (1) 
whether its findings of fact are accurate and fair; (2) 
whether the items in its decree are desirable as a matter of 
policy; and (3) whether it establishes a sound legal basis 
for its constitutional positions. 

This Report contains our examination of the Hobson 


decision in light of these three tests. Our conclusion is 


that in its principal aspects the decision meets these 
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criteria, and is to be commended and supported. 

And the Fund seems an appropriate agency for pro- 
viding this support, by the amicus procedure and otherwise. 
As suggested above, the Fund is not without interest in 
the amelioration of the local ghetto pathology. Additionally, 
Hobson deals with important issues of race relations, racial 
segregation, the Equal Protection Clause of the Constitution, 
and the meaning of "liberty" under the Fifth are 
Accordingly, it apparently falls well within the Fund's 
special concerms. 

The decision in Hobson arose from a suit brought by 
Julius W. Hobson, individually, and on behalf of his son and 
daughter, then students in the District of Columbia public 
school system, and the class of others similarly situated, 
against Carl F. Hansen, then Superintendent of Schools of the 


District of Columbia; the Board of Education; and all the 


judges of the United States District Court’ forvche Prstrict 


a 


2/ In Bolling v. Sharpe, 347 U.S. 497 (1954), 

the case banning de jure segregation in the District; 
the Supreme Court evidently held that the right to 
equal public school education is an aspect of due 
process liberty, indicating that "liberty under law 
extends to a full range of conduct which tle indi- 


vidual is free to pursue." 
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of Columbia (who, Dyes eur ee appoint the members of the 
Board of Oe ie Plaintiffs alleged that various 
practices unconstitutionally deprived Negro and poor public 
school children of their right to equal Bese ee oppor- 
tunity with white and more affiuent public school children. 

On the basis of the evidence presented, the court 
drew the following principal conclusions: 


(1) SEAT ee Be etd indications that defendants 
/ 


had practiced de jure — student segregation, the court cau- 
tiously stopped short of making a de jure finding, but con- 
cluded instead that it was "impossible not to assume that 
the school administration is affirmatively satisfied with 


the segregation which the neighborhood [school] policy breeds." 


a) Plaintiffs' claim that this statute was uncon- 
stitutional was sent to a three-judge district court, 
which upheld its constitutionality, Judge Wright 
dissenting. The Supreme Court has been sitting on 
the appeal from this decision, evidently expecting 
that now-imminent Congressional legislation will 
moot the issue. 


ty De jure segregation, as used throughout this 
Report, means segregation which results from pur- 
posefully discriminatory decisions by school 
authorities <r other publ pcloificials.. | Deslacto 
segregation will be used to signify segregation 
which cannot be directly traced to purposefully 
discriminatory decisions by school authorities or 
other public officials, but which nonetheless 
results from the implementation of racially 
neutral pupil or teacher assignment policies. 
(cont'd on page 5 ) 
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(2) Various educational resources in District of 
Columbia public schools were distributed unequally to the 
detriment of the Negro and poor students, and this unequal 
distribution was a violation of Equal Protection guarantees. 

(3) After weighing the evidence, the court con- 
cluded that "the virtues stemming from the Board of Education's 
pupil assignment policy (here the neighborhood policy)" are 
not "compelling or adequate justification for the considerable 
evils of de facto segregation," brought on by that policy, 
and therefore, that strict adherence to the neighborhood 
policy in the District of Columbia violated plaintiffs’ con- 
stitutional rights. 

(4) The court found that certain school zones, 
known as "optional zones", were deliberately established to 


i] 


permit white children to escape'’ from predominant ly Negro 


schools. 


(cont'd from page 4 ) Linguistically "de facto 
segregation" in various ways arguably suffers 
from ambiguity and misdirection. See Owen Fiss's 
argument that the term "distorts reality and 
paralyzes thought''. Fiss, Racial Imbalance in 
the Public Schools: The Constitutional Concepts, 
78 Harv. L. Rev. 564, 568 (1965); cf. James 
Baldwin's sardonic observation, "de facto segre- 
gation means that Negroes are segregated but 
nobody did it," cited in Silberman, Crisis in 
Black and White 10 (1964). The term, however, is 
entrenched in public usage, and was employed by 
Judge Wright in the sense indicated. 
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(5) After reviewing the evidence, the court found 
that race had been deliberately taken into account in teacher 
assignment, thereby contributing to teacher segregation. 

(6) The particular form of ability grouping, in 
the District of Columbia known as the "track system", was 
found to have unconstitutionally discriminated against lower- 
class students regardless of race. However, the court 
explicitly declined to go beyond this finding, and thereby 
left the door open for the School Board to establish a modified 
form of ability grouping in the future. 

Remedies 

On the basis of these conclusions, the Court decreed 
the following principal remedies: 

(1) A small number of volunteering students in the 
heavily overcrowded elementary schools east of Rock Creek 
Park were to be bussed to the considerably undercapacity 
schools west of Rock Creek Park. 

(2) A plan was to be prepared by the School Board 
and submitted to the court detailing modifications of pupil 
assignment policies in order to provide an integrated educa- 
tional experience, for the first time, for what the court 
recognized would be a very small number of elementary school 


students. 
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(3) There is some indication that the Court will 
expect the Board to provide some form of compensatory educa- 
tion for Negro students left in segregated schools once the 
Plan is effectuated. 

(4) Six specified optional zones were to be 
abolished. 

(5) A plan providing for substantial improvement 
in teacher integration was to be submitted and implemented. 

(6) The track system, as it had existed up to 
June, 1967, was to be abolished. 

(7) Finally, the Court enjoined the school system 
in general terms from "unconstitutionally discriminating 


against Negro students or poor students in the future." 
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I. DE JURE STUDENT SEGREGATION 


ThesOpinion: 

Plaintiffs' dominant contention throught the 5000- 
odd pages of the Hobson transcript was that the school system 
had embraced the neighborhood school policy out of a specific 
covert feetre to segregate the races in the public schools. 
The court found that the Board has "sincerely believed in the 
neighborhood school policy and the legitimate values they saw 
it as furthering." 269 F. Supp. at 418. However, the court 
went on to say that this fact did not preclude the chance 
that an intent to segregate was concurrently present, and 
indicated that if the latter intent were proved, de jure 
segregation would be established and plaintiff would be con- 
stitutionally entitled to relief, notwithstanding the Board's 
acceptable reasons for favoring neighborhood schools. 

In defense of their argument, plaintiffs exposed 
several school system practices and incidents, some current, 
some from the late fifties, the purpose of each of which was 
to allow white students to escape attendance at Negro schools. 
(Prominent among these were the optional zones discussed in 
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Hidden intent on the part of an adverse party to a 
lawsuit can most often be proven only by indirection, by the 
sensitive reading of clues; and it seems reasonable .to conclude 
that had the evidence indicated above led the court to find a 
hidden overall purpose to segregate, this evidence would have 
been sufficient to compel affirmance on appeal. The court, 
nevertheless, here proceeded cautiously. It construed the 
evidence strictly, finding only that the "attitude of the 
school administration -- though not necessarily of the Board 
-- toward attendance by whites at predominantly Negro schools 

.is, simply, that whites should not be compelled to 
attend them." 269 F. Supp. at 418. The court then noted 
that one consequence of the neighborhood policy in Washington 
igs that, although white students are here a tiny minority, 
most of them get assigned to schools where they are not in the 
minority, tiny or otherwise. The court then indicated that 
given this finding on attitude it was "impossible not to 
assume that the school administration is affirmatively satis- 
fied with the sesuegation which the neighborhood policy 
breeds."" 269 F. Supp. at 469. But the court concluded that 
"this finding falls somewhat short of showing the actual intent 
needed if the policy is to be censured under de jure principles." 
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Recommendation: 

Basically, then, Judge Wright on this issue exhibit- 
ed a conservatism in his findings which belies the occasional 
criticism that in Hobson, he was over eager. Perhaps, indeed, 
this conservatism was excessive. Doubtless, in many cities 
local neighborhood policies are indeed actuated in significant 
part by segregatory considerations, and Negro complainants 
are surely entitled to candid judicial find ino cmon. ie Mt. 
claims. If circumstantial evidence makes it more likely than 
not that the local Board has intentionally segregated, a 
court must so find, regardless of its hesitancy to stigmatize 
the members of the Board. 

However, while the evidence in Hobson would have 
sustained a de jure finding, it is very unlikely that the 
Court of Appeals will conclude that it compelled such a find- 
ing. Hence,there is no reason to press on appeal for a 
ewiure finding of segregation; instead, it is advisable to 
rest on and draw the Court of Appeals’ attention to Judge 
Wright's sound finding that the School Administration was 
"affirmatively satisfied" with the segregation resulting 
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IIT, ALLOCATION OF EDUCATIONAL RESOURCES 


A. FINDINGS OF FACT 

On the basis of the evidence presented, Judge Wright 
made numerous findings of fact with respect to the ways in 
which educational resources in the District of Columbia had 
been allocated as between predominantly white and predominantly 
Negro schools. The more significant inequalities which he found 
are summarized below. 
1. Overcrowding 

In 1965-1966 the median percentage of capacity for 
the predominantly Negro elementary schools was 115%, which defen- 
dants themselves characterized as an "emergency situation.'' For 
the same period, the median percentage of capacity for the pre- 
dominantly white elementary schools was 77% (269 F. Supp. at 
433-434). 
2. Library Books 

In June 1966, the elementary school system-wide 
average was one-half book per student. However, in the predomi- 
nantly white elementary schools the average was four and one- 
third books per student (269 F. Supp. at 432-433). 
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Be Kindereageens 

Attendance at kindergarten in District of Columbia 
elementary schools has only been possible on a voluntary 
basis and then only when there is a surplus of classroom 
space which can be used for that purpose. Every student who 
applies for kindergarten is accommodated at the predominantly 
white elementary schools. However, ''from 1956 to 196550230 
children on waiting lists for kindergarten were denied admis- 
sion for lack of space" at Negro elementary schools (2690 Ee 
Supp. at 438-39). 
4. Quality of Faculty 

Defendants conceded at trial that teachers in the 
predominantly white elementary schools west of Rock Creek 
Park had significantly greater teaching experience than the 
faculties at the Negro elementary schools. (269 F. Supp. at 
434-435). A greater percentage of the teachers in the white 
schools also had graduate school degrees. (269 F. Supp. at 
435). The evidence also revealed a marked disparity iy ee 
distribution of temporary teachers as between white and Negro 
schools: 

For junior high schools, Deal (predominantly white), 

with 26% temporary teachers, was by a wide margin 

in a better position than any other junior high; 

the predominantly Negro junior high schools had a 


median figure of 43%. As for senior highs, Wilson, 
the predominantly white school, had only 31% tempo- 
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rary teachers, which is 13% below the next lowest 
school; the predominantly Negro high school median 
was near 50%. [269 F. Supp. at 435-436. ] 


peeebCterip en xpendi tures 

The median per pupil expenditure in 1963-1964 at 
the predominantly white elementary schools was $392-(at those 
predominantly white elementary schools west of Rock Creek 
Park, the median was $424). However, at the predominantly 
Negro elementary schools, the median was $292. (269 F. Supp. 
at 436-438). 

In summarizing the findings outlined above, the 
court noted that plaintiffs had argued and defendants had 
attempted to refute the proposition that the Negro schools 
had been deliberately deprived of resources by school offi- 
cials. The court stated that it rejected plaintiffs' claims 
of deliberate deprivation. Instead, the court concluded: 

The causes of the inequalities are relatively 

objective and impersonal. School officials 

ean tbe faulted sebut fouganother greasonge that 

in the face of these inequalities they have 

sometimes shown little concern. It is one thing, 

to be precise, when crowded residential condi- 
tions shut Negro children, and them alone, out 

of kindergarten in the nearby schools; it is 

something else when school officials acquiesce 

in the situation once it arises by standing 

passively by, circulating promises of more ade- 


quate school buildings years hence. [269 F. Supp. 
at 441-442]. 
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B. CONCLUSIONS OF LAW 


Based upon its findings of fact, the court went on 
to consider the constitutional implications of the inequali- 
ties adduced. After an analysis of recent Supreme Court deci- 


sions, the court initially concluded that "the doctrine of 


equal educational opportunity -- the equal protection clause 
in its application to public school education =- is in its 


full sweep a component of due process binding on the District 
under the due process clause of the Fifth Amendment". (269 
F. Supp. at 493) (emphasis added; citation omitted). The 
court then turned to the inequalities at issue; 


Taking what has been called "a 'new' 
approach to litigation over racial imbalance," 
the court considers whether these documented 
inequalities in the predominantly Negro schools 
deny the children who are assigned by defendants 
to attend them equal educational opportunity 
and equal protection of the law. However the 
Supreme Court ultimately decides the question 
of a school board's duty to avoid pupil-assign- 
ment policies which lead to de facto segrega- 
tion by race and class, it should be clear that 
if whites and Negroes, or rich and poor, are to 
be consigned to separate schools, pursuant to 
whatever policy, the minimum the Constitution 
will require and guarantee is that for their 


objectively measurable aspects these schools 
be run on the basis of real equalit 
fied. [269 F. Supp. at 496] [emphasis added; 


i pedemLeast 
"inequalities are adequatel 
citations omen. 


Noting the analogy between the principle just invoked and 


the separate-but-equal formula of Plessy v. Ferguson, the 
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court stated: 


To the extent that Plessy's separate-but-equal doc- 
trine was merely a condition the Supreme Court 
attached to the states' power deliberately to segre- 
gate school children by race, its relevance of course 
does not survive Brown. Nevertheless, to the extent 
the Plessy rule, as strictly construed in cases like 
Sweatt v. Painter, * * * is a reminder of the respon- 
sibility entrusted to the courts for insuring that 
disadvantaged minorities receive equal treatment 
when the crucial right to public education is con- 
cerned, it can validly claim ancestry for the modern 
rule the court here recognizes. [269 F. Supp. at 
496-497] [citations omitted]. 


The court outlined another distinction between the Plessy rule 
and that invoked in the instant case, stating: 


Under Plessy's provisions once a court discovered 

a substantial inequality between white and Negro 
schools its inquiry apparently came to an end: 

even strong justification underlying the inequality 
could not deprive the Negro student of his right 

to judicial relief. No court would advance so 
absolutist an approach outside the de jure [segre- 
gation] framework. 


In dealing with the contention that only deliberately caused 
inequalities give rise to violations of the equal protection 
clause, the court observed: 


The constitutional principle from which 
this modern separate-but-equal rule draws 
its sustenance is, of course, equal protect- 
ion. Orthodox equal protection doctrine can 
be encapsulated in a single rule: government 
action which without justification imposes 
unequal burdens or awards unequal benefits is 
unconstitutional. The complaint that analyti- 
cally no violation of equal protection vests 
unless the inequalities stem from a deliber- 
ately discriminatory plan is simply false. 
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Whatever the law was once, it is a testa- 
ment to our maturing concept of equality 
thatyewithetheshetpecrsoupsemes Count de— 


cisions in the last decade we now firm- 


OL EROUcHEL eH sre seRcenenel as disastrous 


and unfair to private rights and the public 


scheme. 7269 F. Supp. at 407] [emphasis 
added; citations omitted]. 


Having thus outlined the constitutional foundations 
of the rule invoked, the court proceeded to draw certain boun- 
daries to govern its use: 


Theoretically, *** purely irrational in- 
equalities even between two schools in a 
culturally homogeneous, uniformly white 
suburb would raise a real constitutional 
question. But in cases not involving 
Negroes or the poor, courts will hesitate 
to enforce the separate-but-equal rule 
rigorously. Through use of a generous 
de minimis rule or of a relaxed justifi- 
cation doctrine, or simply in the name 

of institutional comity, courts will 
tolerate a high degree of inequality- 
producing play, and delay in the joints 
of the educational system. But the law 
is too deeply committed to the real, not 
merely theoretical (and present, not 
deferred) equality of the Negro's educa- 
tional experience to compromise its dili- 
gence for any of these reasons when cases 
raise the rights of the Negro poor. 

[269 F. Supp. at 497]. 


Looking to the facts actually before it, the court concluded: 


[T]he particular inequalities which have 
been uncovered in the course of this very 
long trial easily suffice to lay the pre- 
dicate for an equal protection violation; 
* * * And here, too, there is an absence 
of convincing justification for the dis- 
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C. REMEDY 
In analyzing what remedies might be ordered, the 


court stated: 


[[]t may be that until [the inequalities 
identified here are] eliminated the Negro student 
has the right to transfer to one of the advantaged 
white schools, as he did during Plessy's reign 
under similar circumstances, * * * He certainly 
is entitled to appropriate injunctive relief direct- 
ed at phasing out the inequality. These two con- 
siderations coalesce in the remedy the court is 
ordering for overcrowding: that the Board trans- 
port volunteering Negro students from the city's 
overcrowded elementary schools into the partly 
vacant white schools west of the Park. [269 F. 
Supp. at 498]. 
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The teacher inequalities need no direct recti- 
fication at this time. Pursuant to one section 
of this court's order entered for reasons apart 
from separate-but-equal, the school system will 
soon be integrating its faculties. Compliance 
with this provision will necessarily encompass 
the reassignment of a number of white teachers 
currently serving at predominantly white schools. 
Since in general these are the best educated, 
longest-experienced and highest salaried teachers 
in the system, integration will also serve as a 
vehicle for equalizing faculty. The court will 
therefore defer formulation of specific provi- 
sions for faculty equalization at least until 

the dust surrounding this fall's "substantial" 
teacher integration settles. [269 F. Supp. at 


“OO n 
D. RECOMMENDATION 
It is submitted that the Fund should support the 


reasoning and the holding of Judge Wright's opinion on the 
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issue of equality in the allocation of educational resources. 

A constitutional requirement that educational re- 
sources be reasonably equalized has national significance for 
several reasons. First, the Supreme Court may eventually de- 
cide that there is no constitutional duty to alleviate racial 
imbalance. Second, even if the Supreme Court should eventually 
decide that such a duty exists, it probably will have a very 
limited effect in our large city ghetto areas where most Negroes 
live. Third, state and federal legislative and’ executive action 
to alleviate imbalance or to equalize the allocation of edu- 
cational resources may not be undertaken on a sufficient scale 
to significantly affect existing inequalities in educational 
opportunity. 

As noted elsewhere in this report, a national 
debate has raged over whether primary emphasis in equalizing 
educational opportunity for the Negro should be placed on 
"integration" or "compensation", Although an exhaustive 
analysis of this debate is beyond our scope here, it seems 
fair to conclude that both "integration" and "compensation" 
are desirable goals no matter what the relative importance 
of each is with respect to student achievement. 

Judge Wright himself, despite numerous distorted 
reports to the contrary in the press, not only recognized 


the importance of the "compensation'' side of the controversy 
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(especially in the context of a 93% Negro school system) 
but held (obviously on the premise that equality of educa- 
tional opportunity not simply equalization of educational 
resources was the principle at issue) that, under certain 
circumstances, compensatory education for Negro children 


was required: 


Where because of the density of residential 

segregation or for other reasons children 

in certain areas, particularly the slums, 

are denied the benefits of an integrated edu- 

cation, the court.willerequirésthat.tnesplan 

[to alleviate pupil segregation] include com- 

pensatory education sufficient at least to 

overcome the detriment of segregation and thus 

provide, as nearly as possible, equal educa- 

tional opportunity to all school] children 

(2.695 Fee Slpprayeteo los 

Since we recommend in Section 111 infra that 
the Fund should also ask the Court of Appeals to affirm 
the reasoning and the holding of Judge Wright's opinion 
on the issue of de facto segregation, we submit that there 
is no significant risk of being accused of supporting, 
"separate-but-equal" education for Negro children. Instead, 
the Fund's position would be one of supporting "integration" 
as fast as possible and, at the same time, "compensation" 
as fast as possible. 

ie oe contended that allocation of educa- 


tional resources is an area so peculiarly within the exper- 


tise of school administrators that courts should normally 
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abstain from involvement in such matters. However, there 

are several recent instances in which the courts have broken 

new ground in supervising the details of the performance of 

school authorities and other public bodies. As a result of 

the Fifth Circuit's aa aa decree for the district courts 

in the Jefferson County case, the courts in that Circuit are 

going to be intimately involved in the minutiae of school 

Beaniecracion (including allocation of educational resources) 

for a long time. The courts in the District of Columbia have 

recently been authorized to oversee the quality of treatment 
i/ 8/ 

in mental hospitals and in juvenile detention homes. The 

court in Hobson has provided more than adequate limitations 

and defenses to circumscribe the constitutional requirement 

of equality in the allocation of educational resources, 

and the courts are competent, with the aid of expert testi- 

mony or even the appointment of a special master, to develop 


more specifically doctrines defining under what particular 


factual circumstances that requirement should be invoked. 


Eas 


6/ 

i United States v. Jefferson County Board of Education, 
372 F. 2d 836, $96-962 (5th Cir. 1966), aff'd per 
curiam on rehearing en banc, 380 F. 2d 385 (5th Cir.), 
cert. denied, 389 U.S. 840 (1967). 
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Creek v. Stone, 379 F. 2d 106 (D.C. Cir. 1967). 
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Til. DE FACTO STUDENT SEGREGATION 


In analyzing the Hobson section on de facto 
segregation, we will first discuss Judge Wright's factual 
findings, then turn to the framework of constitutional law 


into which he inserted those findings. 


Findings 


In his summary, Judge Wright found that schools 
segregated by social and economic class provide inferior 
educational opportunities. 269 F. Supp. at 406. In this 
regard he cannot be faulted. One primary conclusion of 
last year's U.S. Coats Education Report on Equality of 
Educational Opportunity was that slum schools are 
decidedly unequal. No dissent from this conclusion comes 
from the U.S. Civil Rights Commission in its later report, 
titled Racial Isolation in the Public Schools, or from 


other reputable authorities we know of. The explanation 


Gf 


This document will sometimes be hereinafter 
referred to and is popularly known as the 
"Coleman Report". Commissioned by the Civil 
Rights Act of 1964, it was prepared under the 
direction of Prof. James A. Coleman of 

Johns Hopkins University, serving as an Office 
of Education consultant. 
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which the Office of Education assigned for the inequality 

of the slum school is that to a major extent students learn 
from other students, and that social class roughly correlates 
with richness of family educational background. This is an 
explanation appealing to and readily confirmed by the 
layman's common sense. 

Judge Wright additionally_found that, social 
class apart, Negro students in Negro segregated schools get 
an inferior education. 269 F. Supp. at 419-21. This 
finding was grounded in the trial testimony of four author- 
ities on education. A serious problem as to the techniques 
of constitutional adjudication could have arisen if what 
otherwise would have been the court's finding had to be 
pitted against an explicit contrary finding on the part of 
the Board of Education or Congress. But here in Washington 
no such finding had been entered; indeed one of the four 
experts mentioned above was a defense witness, and 
Dr. Hansen himself seemingly endorsed the courts finding. 
As for the literature on the subject of race and education 
outside the trial records, the Coleman Report had rather 
ambiguous tendencies, with some commentators drawing the 
conclusion that slum white and slum Negro schools are 


equally deficient. But we should note that Dr. Coleman, 
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its principal author, was another of the witnesses who 
testified that race does contribute to the observable low 
achievement in Negro segregated schools. Moreover-, the Civil 
Rights Commission independently analyzing the Office of 
Education's raw data, concluded in its Report that even when 
social class is abstracted out, race remains a major factor 
in school quality, and inequality. ~Not until after Hobson 
was handed down were any responsible reports published 
explicitly in disagreement with the Commission's deter- 
minations, and these reports may be of dubious reliability. 

Doubtless the academic inequality of the de facto 
segregated school is less easy to understand than the 
"inherent'' inferiority of the de jure Negro school which the 
Supreme Court found in Brown, apparently on a common sense 
basis. Nevertheless, we think, anyone sensitive to the 
realities of America's race relations will find Judge Wed eheL a 
explanation, 269 F. Supp. at 420-21, ultimately accurate. 
Tt is not surprising that in Negro ghetto schools race acts 
upon economic status to magnify alienation and depress 
academic motivation. 

Actually, the controversy that has spilled through 


liberal journals recently relates mostly not to the above 
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findings but to the policy question of what to do about the 
academic inferiority of the ghetto school. In the net of 
this question several factual issues are entangled... One is 
whether these schools can be brought up to academic par by 
endowing them with special educational resources, ranging 
from the simple (more teachers for smaller classes) to the 
occult (innovatory curricula for academic nourishment). His 
recent writing shows that Joseph Alsop is a true believer in 
the promise of compensatory education. The Civil Rights 
Commission, however, concluded that compensatory education 
in ghetto schools is intrinsically futile. Meanwhile, the 
Coleman Report, as later elaborated by its principal author, 
found that programs of compensatory education have not been 
successful so far. What is important to recognize with 
respect to Hobson is that, Alsop's reading of the opinion 
notwithstanding, the court took no sides in this controversy. 
Rather, it contented itself with expressing hopes for com- 
pensatory education, indicating that "under some circumstances 
[it] can’ be. very fruitful", 269 °F. Supp. 420, n. 26, ‘and 
faulting the school administration for failing to devote 
adequate compensatory resources to the unlucky children in 


the basic track, Id. at 471-72. 
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The argument relied on most heavily by Alsop and 
others against pressing for integration is that this is a 
futile endeavor, given the wide-spread white resistance to 
the idea. It is true that Judge Wright cannot prevent white 
parents from moving from the District's Northwest, whose 
schools he ordered integrated, to Silver Spring, a fact he 
recognized. 269 F. Supp. at 501. n. 174. But the argument 
also refers to the alleged inability to muster for integra- 
tion measures enough political support to get them through 
the school board or legislature. Here, Judge Wright has an 
implicit answer: to the extent integration is required and 
ordered on constitutional or other grounds by the judiciary, 
the obstacle of legislative or political infeasibility is 
not presented. 

Another argument against integration which cannot 
be avoided is thatit would hold back the educational progress 
of the white middle-class students into whose classroom the 
Negroes are integrated. The question is whether this 
factual premise is accurate. There is no good reason for 
supposing that integrating middle-class Negro students into 
a middle-class white school would lower academic standards. 


However, our common sense could well assume that bringing 
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culturally impoverished Negro students into such classes 
would cause the teacher to address herself to the common 
denominator, thereby inhibiting the advance of the white 
students who have sounder home backgrounds and better pre- 
integration school experiences. This assumption, however, 
must be tempered by what is perhaps the most striking of 
the Coleman Report's findings, that-is, that while inte- 
gration improves the slum children's achievement very 
substantially, it holds back white performance only slightly. 
In other words, from the vantage point of either equalization 
of opportunity or the utilitarian "greatest happiness for 
the greatest number'’, integration asks for implementation. 
In Hobson itself, the court was surrounded by expert witnesses 
from both sides testifying that integration does not depress 
white opportunities. In light of this testimony, as tempered 
by the common-sense caveat given above, a caveat itself at- 
tenuated by the Office of Education's documented conclusions, 
the court's finding that integration "need not diminish the 
achievement of the white students'', 269 F. Supp. at 419, 
seems politic and just. 

There is a key argument in favor of integration 


which is distinct from narrowly academic considerations, and 
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Hobson advanced this also, casting it thus: segregation, 
with or without compensatory education, ''precludes the kind 
of social encounter between Negroes and whites which is an 
indispensable attribute of education for mature citizenship 
in an interracial and democratic society.'' 269 F. Supp. at 
504. In the New Republic recently Harvard Professor Pettigrew 
expressed his belief that even if compensatory education is 
completely effective, this other fact makes integration worth 
the price, whatever the actual price may be. It should be 
recognized that today's headlines may be thought dominated by 
Mrs. Hicks and Rap Brown, and the various other Negro separa- 
tists, and that Judge Wright was addressing them all, as well 
as tapping and conserving the traditional and typically 
American values of our liberal community, when he stated, 
"Negro and white children playing together in the school yard 
are the primary liberating promise in a society imprisoned 
by racial consciousness.'' 269 F. Supp. at 419. 
Law 

A subsidiary theme running through Judge Wright's 
opinion should initially be attended to. This theme is that if 
a system of de facto segregation is to exist at all it must be a 


"colean'' system, one without such incidental abuses as teacher 
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segregation, ''objective'' inequalities between white and Negro 
schools, and exceptions from the neighborhood criterion of 
student assignment to permit white students to escape from 
Negro schools. When these abuses are present, a court can 
move under the Hobson precedent in two directions. One, it 
can rule the abuses themselves unconstitutional and eliminate 
them injunctively. (De facto segregation is ''of very shaky 
status, morally, socially and constitutionally; ... if 
school boards choose not to integrate, it is just and right 
that courts hold these schools to standards of material 
equality'. 269 F. Supp. at 497.) Secondly, it can rule that 
these abuses, by impugning the racial integrity of the local 
neighborhood school policy, strengthen the case against the 
latter's constitutionality. See 269 F. Supp. at 500, 503, 
506. These are very promising lines of development which 

the Fund ought actively to support. As for the first, the 
abuses are real and ought to be eliminated; and the second 
line provides opportunity for judicial remedies against 

de facto segregation on grounds far less inflammatory than 


the one holding that such segregation is constitutionally bad 


per Se. 
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On the question of de facto segregation directly, 
Hobson held that the governing constitutional test was 
“whether the virtues stemming from the Board of Education's 
pupil assignment policy (here the neighborhood policy) are 
compelling or adequate justification for the considerable 
evils of de facto segregation which adherence to this policy 
breeds''. 269 F. Supp. at 508. The-court then specifically 
found that the failure to transfer and transport Negro 
students from badly overcrowded Negro schools east of the 
Park to the mostly one-third empty white schools on the west 
constituted a violation of this standard. Continued the 


COULG. 


For at least this one alternative, 
therefore, the resulting social gains far 
exceed the costs of any and every kind. This 
confirms that the Board's generally strict 
adherence to the neighborhood policy is 
beyond justification in this one instance, 
which supports the assumption that other 
proposals can also be framed the net ad- 
vantages of which in integration terms will 
also be clear. In light of this great like- 
lihood, the court has decided to in effect 
remand these proceedings to the Board of 
Fducation for its formulation of an integra- 
tion "plan'' which carefully assesses the 
virtues and costs of the spectrum of inte- 
gration strategies, as they could be carried 
out here in the District. The primary focus, 
of course, should be on junior and senior 
high schools, which the court's present in- 
junctive order does not affect. [296 F. Supp. 


at 510.] 
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the Negro element at a school passes 40%. And Judge Wright 
plainly hinted that the Board could limit the Negro enroll- 
ment at any of the Northwest schools to this 40%. .(On 269 

F, Supp. at 509, see n. 200 and the text at n. 201.) 
Generally, in light of this year's experience to date, while 
the court's evaluation may appear slightly too sanguine, its 
bussing measure still seems on balance a good and probably 
a very good thing, intrinsically no less than for what it 


symbolizes. 


Recommendation: It seems clear that the Hobson 
findings of fact on the issue of de facto segregation are 
sensible and true, that the remedies ordered by the court 
are appropriate, and that the court's rationale is con- 
stitutionally competent. Hence it is recommended that the 


Fund support the decision on this issue. 
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IV. OPTIONAL ZONES 


The court's six paragraph section on the subject of 
optional zones, 269 F. Supp. at 499-501, is Poneace and self- 
explanatory. Optional zones can be defined as follows: 
Ordinarily under a neighborhood school policy students must 
attend the one school within whose Board-defined geographical 
"neighborhood" their homes are ee But if one lives 
within an "optional zone" he is entitled to choose between 
two or more schools. The Hobson court's unimpeachable find- 
ing was that six existing optional zones, as well as three 
recently abolished, had a segregatory intent, i.e., they 
were specifically designed by the school administration to 
let white students in a predominantly Negro neighborhood 
choose to attend an integrated school (or, in one instance 
only, to let white children in an integrated "neighborhood" 
attend a predominantly white school). Of course, the Negro 
students living near the white students also got the benefit 
of the option, but still the zones were drawn and established 
where they were because of the cluster of whites living there. 


Therefore, these zones in a real sense amounted to a racial 


classification. 
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The inherited doctrine is that racial classifica- 
tions are presumptively unconstitutional. At least, ''bad," 
segregatory, anti-Negro racial classifications are’ so, | 
although one may wish to apply other standards to "good" 
racial classifications, like measures to alleviate segre- 
gation in housing and elsewhere. _ The a a ques- 
tion is how one tells the bad from the good. 

As manifested in Hobson, the issue was whether 
the zones in the District could lay any claim to benefi- 
cial status. The court held they could not, rejecting 
three possible theories of beneficiality. First, defendants 
argued that some of the zones have had the effect of reduc- 
ing overcrowding at the nearby neighborhood school. But 
(a) this argument was discredited by the fact that for 
the one zone defendants particularly focussed on the neigh- 


borhood school was not over-crowded, or at least had not 


a E.g., ‘And the court can assure the school admin- 


istration that thoughtful, sensible,policies for 
mitigating de facto segregation and its attendant 
iniquities fall under no constitutional Dates 
Hobson, 269 F. Supp. at 509-510[citation omitted]. 


Frequently given to illustrate the definitional 
dilemma is the racial quota in housing or employ- 
ment which sets out a maximum and minimum Negro 


percentage. 
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been so at the zone's inception; (b) even if relief of 
over-crowding was one purpose behind the zones, segrega- 
tion was another such purpose, and a forbidden one; anti- 
over-crowding zones could easily have been placed without 
regard to race in other parts of the overcrowded schools' 
neighborhoods. 

Second, since one zone let white students pass 
by a 5% white school for a school far from home with a 
declining white population of 40%, the court considered 
whether '"'the design of these zones is to infuse white 
students into a school in danger of losing its integrated 
character.'' 269 F. Supp. at 501 n. 173. In addition to 
the fact that defendants never professed that this was one 
of the zones' actual purposes, the court found sound rea- 
sons in the evidence for concluding that such a purpose 
had not motivated defendants; but the court did not deny 
that had this in fact been a primary purpose of the zone, 
judgment of the zone would not be automatic. 

Finally, defendants tried to justify one zone on 
the grounds that students within that zone (the Southwest) 
would pull out of the public schools rather than go to the 


neighborhood school, Dunbar High. The court did not accept 
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this as exoneration. First, there had been a failure of adequate 


proof of the factual premises; second: 

Even if proved, the fact cannot justify the zone, 

constitutionally. White students cannot earn for 

themselves discriminatory preferences by holding 
over a school board the threat of withdrawal from 
the public schools. The court need not and does 
not assume these students all seek escape from 

Dunbar because of racial prejudice; rather, the 

court agrees that Negro ghetto schools like Dunbar 

are inherently unequal educationally, and assumes 
that many white students want out for this very 
reason. But, needless to say, that hardly secures 

their right to discriminatory treatment. [269 F. 

Supp. at 501] [citation omitted] 

As noted supra, the court also focused its attention 
upon the relationship between racially-minded optional zones 
and de facto segregation. The court recognized that the for- 
mer could increase the inner damage which separated schools 
work on Negro students, whose ''own sense of confinement is 
reinforced by their observation that white students are allowed 
to desert Negro neighborhood schools for predominantly white 
schools miles away.'' 269 F. Supp. at 506. The court also 
noted other practices reflecting the Board's unwillingness to 
make white students attend Negro neighborhood schools, and in- 
dicated with citations that this unwillingness was character- 


istic of other school boards South and North. It is possible 


that a school board, when told that if it continues its 
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neighborhood policy it must then follow the policy across 
the board -- even when that entails committing whites to 
mostly Negro schools -- might thereby be persuaded:-to budge 


from dead center and make real overall policy revision. 


Recommendation: 

In view of the analysis above, it ought to be 
evident that the court's Findings are amply justified, 
that the abolition of optional zones is constitutionally 
mandatory, and that the Fund should actively seek affirm- 


ance of Hobson on this issue. 
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V. TEACHER SEGREGATION 


With teachers, as with students, there can be racial 
segregation de jure and also segregation de facto, the latter 
being that segregation resulting from teacher assignment poli- 
cies not directly racial, e.g., from a 'neighborhood teacher 
policy" of letting or making teachers teach at the schools 
nearest their homes. Whether de facto teacher segregation 
violates the constitutional rights of either teachers or 
students is an issue which no court has yet decided, or even 
recognized. The law reviews have been almost as delinquent. 
In Hobson specifically, de facto teacher segregation was 
neither argued by the parties nor discussed by the court, 
whose opinion dealt with the de jure variety only. 

Is de jure teacher segregation bad for students? 
Professor Bickel, lambasting the Wright opinion in New Repub- 
lic, has argued that Negro teachers are desirable for Negro 
students, since the former give the latter appropriate adult 
models to guide themselves by. There surely is considerable 
merit in having some or many Negro teachers on the faculties 
of heavily Negro schools. But it hardly follows that these 
faculties ought to be 100% Negro, or virtually that, especial- 
ly when this results from deliberately segregatory practices 
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by white school administrators. Indeed, so assigning black 
faculties to predominantly Negro schools undoubtedly tends, 
as Judge Wright pointed out, to induce students and community 
alike "to regard the school . .. as an officially Negro 
school", a school "intended for Negroes", 269 F. Supp. at 
503, 506, thereby undoubtedly increasing the students' sense 
of racial isolation, of exclusion from the dominant white 
culture. And, as far as the law goes, that de jure teacher 
segregation is offensive to students' constitutional rights 
has been firmly and recently established by the Supreme 
Court in Bradley v. School Board, 382 U.S. 103 (1965), and 


13/ 
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The obviously crucial question is whether the 
court's de jure teacher findings are accurate. In its find- 
ings the court first reviewed in detail the statistics on 
teacher segregation in the District's schools and found that 
"to a significant if not startling degree, teachers and 
principals have been assigned to schools where their own 
race mirrors the racial composition of the schools' student 


bodies."' 269 F. Supp. at 425. Startling indeed are the 
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_— In a parallel situation, though some black power 
leaders advocate formal segregation of students, 
this segregation seems as damned by Brown as is 
the ordinary Southern type. 
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following facts, In the 1966 -67 school year, of the 109 


elementary schools with 85-100% Negro students, 90 had 85- 


100% Negro faculties, and in 52 of these, the faculties 


were 100% Negro; in 1962-63, of the 17 elementary schools 


with 85-100% white student bodies, 16 had faculties 85- 


100% white, and in 15 of these the faculties were 100% 


white. 


The Court then held: 


When the raw data disclose personnel segregation 
as pervasive as this in a formerly de jure school 
system, and so thoroughly matched on a school-by- 
school basis with the racial make-up of the stu- 
dentry, the burden falls on the school adminis- 
tration to clear the record by showing at a min- 
imum that racially neutral policies are respon- 
sible. for«-this result... The burden, shifts«from 
plaintiffs in large part because the figures them- 
selves are persuasive circumstantial evidence of 
intentional segregation, but also because only the 
Board and the Superintendent have full information 
on their own teacher-assignment policies. [269 F. 
Supp. at 426]. 


After reviewing the lengthy but very incomplete evidence 


provided by defendants concerning their teacher assignment 


policies, the Court found as follows: 


In short, defendants have not shown that poli- 
cies and practices free of racial criteria have 
been responsible for the patterns of teacher 
segregation in the District; many darkened areas 
still are clinging to the architecture of their 
teacher assignment policies, and it was on defend- 
ants that the duty to illuminate these areas fell. 
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Accordingly, the court finds that an intent 

to segregate has played a roled in one or more 

of the stages of teacher assignment. As to 

which of these stages, there is some suggestion 

in the record of self-segregation on the,_part of 
the teachers. But beyond that, the court cannot 
forget one remarkable fact: in 1962-63, eight 
years after "integration", in a school system 
short on white students and white teachers, the 
faculties of 15 of 17 predominantly white schools 
were 100% white. Since the record shows that 

many Negro teachers are quite willing to teach in 
white schools, absent further explanation - none 
was proffered - only one reasonable inference 

can be drawn: principals or assistant superin- 
tendents have deliberately excluded Negro teachers 
from these positions. The patterns of teacher 
segregation persisting, although in a less extreme 
form, and no evidence having been offered of any 
change in policy or practice since 1962, the court 
concludes that elements of deliberate segregation 
by such officials continue. The exact proportions 
of the responsibility for the present teacher segre- 
gation - the locus of primary guilt: teachers, 
principals, or higher school officials - the court 
does not and need not identify. [269 F. Supp. at 
G291 7. 


When teachers segregate themselves, the actual 
decisions on teacher-to-school assignment are in fact governed 
by racial considerations; thus, the resulting segregation is 
meaningfully de jure. Still, there is in this situation some 
room for arguing that such self-segregation is not as bad or as 
unconstitutional as other forms of de jure teacher segregation. 
For, other things equal, it is obviously a wise policy toslet 


teachers teach where they want to teach, even in those instances 
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where their school preferences have rather whimsical founda- 
tions. Note further that if white teachers are not allowed 
to select a white D. C. school to teach in, they may well 
remove themselves to suburban school systems where Negro 
elements are absent. These factors notwithstanding, in light 
of all our constitutional principles, it is barely thinkable 
that courts should condone school boards which bow to 
teachers' ee aa aay when those preferences derive from 
racial prejudices. Rather, the assumption must be that "if 
any truth is axiomatic, it is that the Negro students' equal 
protection rights to an integrated faculty cannot be under- 
minded or thwarted by the racially induced preferences of the 
teachers, who after all are minor public officials whose 


actions must therefore pass constitutional muster." 269 F. 


Supp. at 502. At least, if a school board does want a court 
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This analysis does not necessarily pertain to a 
situation in which teachers want to teach in middle- 
class schools rather than those in the slums. There 
is nothing pernicious about preferring to deal with 
bright college-bound students than with the misery 

of schools in even the white slums. However, defend- 
ants did not argue that anything like this was respon- 
sible for the teacher segregation in Washington's 
schools. Nor could they have so argued, since the 
faculties in the Negro middle-class schools, although 
blessed with a few more white teachers than the Negro 
ghetto schools, were still mostly overwhelmingly Negro. 
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to enter upon the unseemly task of considering the validity 
of a teacher self-segregation defense, that defense must be 
satisfactorily alleged and proved, which the Hobson defend- 
ants failed to do. The larger point is that any doubts 
about teacher self-segregation need not delay us for long in 
reading Hobson, for, as the passage quoted above indicates, 
the court's principal finding was that principals and assis- 
tant superintendents had also deliberately segregated. Given 
all the facts in the record, which need not be recited here, 
this finding was certainly permissible and almost certainly 
mandatory. 

For its remedy, the court enjoined all deliberate 
teacher segregation for the future, and called for "substan- 
tial'' teacher integration by the fall term. In fact, all but 
a very few predominantly Negro schools in the District now 
have at least one white teacher, a vast improvement over the 
year before. The court also called on the Board to prepare a 
"plan" for teacher integration, due and submitted on January 2, 
1968. In doing so, the court indicated that: 

[A]ssignment of incoming teachers must proceed 

on a colorcmscious basis to insure substantial 
and rapid teacher integration in every school. 

And finally, to the extent that these two mea- 

sures are unable quickly to achieve sufficient 

faculty integration in the schools, this court, 
as it indicated by its discussion above con- 


cerning the Board's responsibilities in fol- 
lowing up on Bolling v. Sharpe, has no doubt 
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that a substantial reassignment of the present 

teachers, including tenured staff, will be 

mandatory.|ss[269ah. Suppeaatbeol on 

It now appears possible that the first two measures 
will succeed in achieving satisfactory integration, and that 
teacher re-assignment therefore perhaps need not be under- 
taken. Those who question this latter remedy refer to the 
validity in teachers' desires to remain in the schools to 
which they have adjusted, and the fear they will transfer 
themselves to Silver Spring rather than be transferred to 
Negro schools in the District. However, as for the first 
point, when a white teacher's position in a white school is 
a product of deliberate segregation, it is very, very hard 
to approve investing that position with anything like tenure 
rights. Certainly, were this a Southern community with 
hitherto complete faculty segregation, no one would question 
the court's decision that substantial reshuffling of existing 
faculty must be undertaken. Since the Hobson court did find 
and rely on strains of de jure teacher segregation, the actual 
Hobson situation differs from the above hypothetical only in 
degree. And, as for the chance of teacher flight, it is -diz- 
ficult to mourn the departure from an all-white school of a 


teacher so influenced by prejudice that she would rather change 
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school systems than teach in a District school of another 
racial complexion. There are plenty of Negro teachers compe- 
tent to fill her place in the Northwest. 

Recommendation: Since Hobson's findings of deliberate 
teacher segregation are well founded, and since the law it 
expounds in this area is desirable as a matter of policy and 
sound as a matter of constitutionak law, we believe on this 


issue it should get the Fund's support. 
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VI. TRACK SYSTEM 


Review Of The Opinion 


"The track system'' was a form of aires. grouping 
of students practiced in more or less all of the District's 
schools from 1955, the year after desegregation, through 
June, 1967. After some grouping in their earliest school 
years, beginning with fourth grade, students were separated 
into three ''tracks'' -- Basic, General and Honors. In many 
schools, General itself was informally subdivided into high 
and low; in Senior High, an official ''Regular'' track was 
inserted between Honors and General. A student took all 
his courses in all subjects within his own track, unless he 
could arrange "'cross-tracking" for one course or more. The 
court examined the track system in operation through 50 de- 
tailed pages of its opinion, including 14 tables which it 
compiled from the data in the exhibits. These pages of 
Findings make up a highly literate educational document; 
those who decry Hobson on grounds of judges' inexperience 
in educational affairs would do well to study these find- 
ings for any uninformed or immature passages. The court's 
conclusion, finally, was that ''the track system simply must 
be abolished."' 269 F. Supp. at 515. Note, the court did 
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not object to ability grouping per se; rather, "it has been 
assumed here that such grouping can be reasonably related to 
the purposes of public education, " 269 F. Supp. at 512; what 
the court enjoined was the particular system of ability group- 
ing practiced in the District, with all its crucial details, 
as they had evolved by 1967. 

Plaintiffs had contended-+at trial that the track 
system was purposefully designed to place Negro and white 
children in separate classrooms within the same school. The 
court responded thus: 


Given these unhappy consequences of 
"separate but equal" education, Superin- 
tendent Hansen cannot be faulted for moving 
in 1955 to treat the casualties of de jure 
segregation. The court is persuaded that 
Dr. Hansen personally was then and is now 
motivated by a desire to respond--according 
to his own philosophy--to an educational 
crisis in the District school system. On 
the other hand, the court cannot ignore the. 
fact that until 1954 the District schools 
were by direction of law operated on a seg- 
regated basis. It cannot ignore the fact 
that of all the possible forms of ability 
grouping, the one that won acceptance in 
the District was the one that--with the ex- 
ception of completely separate schools- -in- 
volves the greatest amount of physical sep- 
aration by grouping students in wholly dis- 
tinct, homogeneous curriculum levels. It 
cannot ignore that the immediate and known 
effect of this separation would be to in- 
sulate the more academically developed white 
student from his less fortunate black school- 
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mate, thus minimizing the impact of inte- 
gration; nor can the court ignore the fact 
that this same cushioning effect remains 
evident even today. Therefore, although 

the track system cannot be dismissed as* 
nothing more than a subterfuge by which 
defendants are attempting to avoid the mandate 
of Bolling v. Sharpe, neither can it be said 
that the evidence shows racial considerations 
to be absolutely irrelevant to its adoption 
and absolutely irrelevant in its continued 
administration. To this extent the track 
system is tainted. [269 F. Supp. at 443] 
[citations omitted] 


While the court, in banning the track system, re- 
lied primarily on the testing and misplacement argument ex- 
plained below, this is one of several instances in which the 
court seemingly attached some constitutional significance to 


objections to the local tracking which do not really fall 
by 
within the main thrust of that argument. 


To have given weight to this and the several other 
disparate objections does not seem mistaken. The track system 


was classification with a vengeance, and the rationality of 
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io Thus, the court, after positing, with defendants' 
concurrence, that a large number of students do 
better in some subjects than in others (e.g., they 
are good in math but bad in English) and therefore 
do not belong wholly in any one track, observed 
that cross-tracking rarely ever occurred below the 
high school level and was exceptional even there, 
snd added that this fact was “critical. 9) 2o70k. 
Supp. at 445, 464-68. 
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classifications is what equal protection doctrine is all 
about; therefore, all facts impugning the sensibility of 
the classification seem pertinent to the constitutional 
inquiry. 

Still, the court had one fundamental line of rea- 
soning, and it proceeded thus: 

(1) The track system was designed to provide 
education commensurate with the student's ''maximum level 
of academic potential,'' 269 F. Supp. at 444,446. That this 
was the purpose and plan of the track system is something 
the court drew from the pages of a 1964 book on tracking 
authored by Dr. Hansen,who conceived the track system as 
Assistant Superintendent in 1955 and who supervised its 
administration until June of 1967. In accordance with 
this design, the kids in the Basic track were theoretically 
there because they were "'stupid'' -- Dr. Hansen's adjective. 
They accordingly were given an education which usually was 
nothing more than a watered-down version of the education 
the students in General receive: the very same textbooks 
in simplified editions. The purpose of this curriculum 
was to train them to be dishwashers, janitors and the like. 


Meanwhile, in high school, the General track was geared to 
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instruct students in the skills needed for blue-collar jobs; 
the students in General, the school system said, should be- 
cause of their low IQs resign themselves to these jobs, 
rather than aspire to a higher education and professional 

or semi-professional careers. 

(2) One important factor in placing a student in 
one or the other track was how well he did on the various 
national ''aptitude'’ tests which the District administered 
intermittently in each student's career. Here the court 
crystallized days of testimony into 15 pages of Findings, 
269 F. Supp. at 476-91. Its conclusion was that these tests 
do not "ascertain with at least reasonable accuracy the max- 
imum educational potential of certain kinds of school chil- 
dren, namely those coming from culturally deprived homes-- 

a condition which at least roughly correlates with low eco- 
nomic class and ghetto residence. This is so because the 
skills being measured [by these tests] ''are not innate or 
inherited traits. They are learned, acquired through ex- 
perience. .. [A]Jn aptitude test is necessarily measuring 


a student's background, his environment.'' 269 F. Supp. at 
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(3) Indeed, test scores overshadowed, in fact them- 
selves influenced, all the other factors which the school sys- 
tem had recourse to in track placement. The teacher's sub- 
jective evaluation of the student, for example, supposedly was 
considered, yet that evaluation was almost inevitably colored 
by the teacher's awareness of how the child had performed on 
the tests. The student's own class performance supposedly 
was relevant; yet the student regarded as stupid by his teacher 
is likely to conform his behaviour to her low expectations of 
him -- the victim of an unfortunate self-fulfilling prophecy. 

(4) Therefore, large numbers of the Negro poor, 
suffering under cultural handicaps and disabilities, were 
wrongly placed and kept in the Basic track (and hence trained 


only for menial work) or in General (and hence deprived of 


16/ 


their chance to go to college). That the rate of misplace- 


6/ 


as Respecting Negro underplacement, the court also 
pointed out that many Negro elementary schools 
had no kindergarten classes, because of space 
problems, and that only a handful had honors 
classes, because there were to few students in 
these schools capable of honors work to make 
honors classes feasible. Hence, 5-year-old 
Negroes in these schools were not given the early 
education which could have prepared them for ele- 
mentary school honors, and these schools' gifted 
Negro students would not have the elementary school 
background which could equip them for junior high 
school honors. 
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ments has been very high was verified in 1965, when Dr. Hansen 
ordered that students in Basic undergo an evaluation by a 
clinical psychologist and, if need be, individualized, rather 
than group, aptitude tests. What the psychologists found was 
that almost two-thirds of the Basic students tested actually 
belonged in a higher track, a frightening figure which Dr. 
Hansen did not allow to disturb his complacency: "I am not 
surprised by the results. . . It seems to me we could expect 
apvariation of this kind." 269 F. Supp. at 490. 

(5) Accordingly, the track system is offensive to 
principles of equal educational opportunity: 

Considering the tests used to determine which 

children should receive the blue-collar special, 

and which the white, the danger of children com- 
pleting their education wearing the wrong collar 

is far too great for this democracy to tolerate. 

[269 F. Supp. at 515] 

There are one or two opacities in the court's 
opinion, one of them being which tests the court would not 
find defective. The District relies primarily on ''verbal" 
"sroup'' tests. While indicating that these tests were the 
worst exploiters of cultural deficiencies, the court felt 


that the nonverbal group tests were also inherently inaccu- 


rate, although at least slightly less so. How the court 
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ranks so-called "individual" tests is hard to say. The court 
did broadly note that "defendants presently lack the techniques 
and the facilities for ascertaining the innate learning abil- 
ities of a majority of District schoolchildren," 269 F. Supp. 

at 488; and individual tests are presently available for our 
schools' use, and have on ‘Occasion been so used, as noted be- 
low. Nevertheless, the findings never really focus or elaborate 
on these tests; indeed from the findings one hardly can tell 
what the tests consist of: apparently structured interviews 
between child and school psychologists. Thus, the opinion 
should be read as not ruling on individual tests. Yet the court's 
attitude towards them seems material, inasmuch as since the 1965 
reforms, at least some of the children being considered for 
Basic cry oe such test. Compare 269 F. Supp. at 490 with 
id. at ui Liwe It remains the case, however, that no individ- 
ualized examinations are given pupils being kept in General 


18/ 
rather than assigned to the college-bound Regular track. 


A These reforms were undertaken only under pressures 
from a House Subcommittee which was then investigat- 
ing the District's schools. The court may well have 
wondered whether,with the pressure off, the reforms 
would continue to be honored. 

18/ 


As noted above, the Regular track begins in tenth 
grade. 
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The court was slightly oversimplifying when it indi- 
cated that the whole track system as a matter of theory and 
practice was built on the concept of maximum educational po- 
tential. For, as the court elsewhere made clear, the Basic 
track was, according to the school administration's professions, 
designed for temporarily disadvantaged as well as for stupid 
children. However, the facts show that the amount of remedial 
or compensatory education the administration afforded the dis- 
advantaged students in the Basic track was sparse: ''upon close 
examination it becomes painfully obvious that few if any of 
these programs have as yet been able to reach with any intensity 
the great number of disadvantaged children enrolled in the 
District schools.'' 269 F. Supp. at 472. In addition, nothing 
partaking of compensatory education was infused into the General 
track to give bright children with cultural handicaps so as- 
signed a chance to boost themselves to the level of pre-college 
Regular. The facts speak for themselves: for 90% of the 


students assigned to one track or another, the assignment was 


permanent. 269 F. Supp. at SAG i 
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Recommendation: It ought to be recognized that with 
this section of Hobson even more than with the others, what the 
Court of Appeals does with the case is rather irrelevant to what 
will thereafter go on in the District's schools. The Board was 
heading away from the track system even before Hobson came down, 
and it is unthinkable that the system would be exhumed if Judge 
Wright were reversed -- especially Since Judge Wright defined 
the system to embrace vital details like group testing, A 
track system without group testing as the chief means of stu- 
dent placement would not be ''the"’ track system of 1967 which 
Judge Wright struck down. 

The court's criticism of group aptitude tests is a 
very good thing and long overdue in the case law since almost 
every professional psychologist is terribly skeptical about 
these tests' real eiritenen: Whatever one may think about 
ability grouping in the abstract -- and in the abstract is has 


much to recommend it -- there is no excuse for undermining its 


usefulness with unnecessarily insensitive testing. When 


EEE 


Lo 


i The Federal Equal Employment Opportunities Commis- 
sion is now studying these tests as they are used 
in hiring. Since what the employer wants to know 
is the applicant's present functional capabilities, 
they may be inoffensive in this context. 
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mistakes in testing are compounded and rendered perpetual by 
an absence of meaningful compensatory education in the lower 
tracks, and the failure to take other steps which could counter 
the push of tragic self-fulfilling prophecies, one must agree 
with Judge Wright that the bounds of judicial tolerance are 
passed. All of the virtues and benefits of ability grouping 
upon which its proponents rely (and which one must concede 

are considerable) can be achieved in a track system modified 


207, 
in accordance with the Hobson opinion. 


Hobson came down on June 19, 1967, and its ban 

on the track system was effective as of the be- 
ginning of the new term in early September. 
Abandoning ability grouping altogether could be 
done easily and swiftly; saving its good features 
by mastering Judge Wright's long and subtle opinion 
and then making the appropriate revisions and ad- 
justments in the track system would have taken time. 
Therefore the court's deadline perhaps biased the 
School Board in the direction of abandonment. But, 
assuming that the September deadline was hence un- 
fortunate, this is not a mistake which can be cor- 
rected on appeal. 
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